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Law Covered:- (A) Indian Penal Code, 1860 — Sections 354
& 509 — Scheduled Castes and Scheduled Tribes (Prevention of
Atrocities) Act, 1989 — Section 3[1][xi] — Conviction under —
Different versions by victim girls — Hearsay evidence of witness —
Possibility of witness having grudge against the accused — Delay in
FIR — The evidence of victim girls does not inspire confidence — no
independent corroboration — charges not established beyond
reasonable doubt — Acquittal. (Para 7,8 & 9)

(B) Indian Evidence Act, 1872 — Section 3 — relevant fact —
Evidence of victims vis-a-vis evidence of eye-witness — Version of
the victim does not lend support from the evidence of eye-witness —
fatal to prosecution. (Para 7)

(C) Indian Evidence Act, 1872 — Section 3 — relevant fact —
Conduct of victim — Despite presence of witness victims chose to f
remain silent instead of asking for help — unnatural conduct — fatal
to prosecution. (Para 7)

(D) Indian Evidence Act, 1872 — Section 3 — relevant fact —
Non-examination of independent witness — The place of occurrence
was surrounded by residential houses — none of the residents was
examined — fatal to prosecution. (Para 7)

(E) Indian Evidence Act, 1872 — Section 3 — relevant fact —
Catching hold of the hands of two grownup girls is improbable —
Held, The story as has been narrated by the victim girls appear to be
improbable. (Para 7)

(F) Indian Evidence Act, 1872 — Section 54 — Criminal
background of the accused — Held, in Criminal proceedings, the fact
that the accused person has a bad character is irrelevant, unless
evidence has been given that he has a good character. (Para 8)
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(G) Indian Evidence Act, 1872 — Section 3 — relevant fact —
Delay in FIR — Explanation — The delay not explained to the
satisfaction— fatal to prosecution. (Para 9)

(H) Code of Criminal Procedure, 1973 — Section 475 —
Prosecuting a military person — Jurisdiction of Court — Non-
compliance of — Held, ordinary criminal court would have no

b jurisdiction to take cognizance of the case and to try the accused in a
matter where the procedure prescribed by the Rules has not been
complied with provisions — trial vitiated. (Para 11)

(I) Criminal trial — Non compliance of mandatory procedure

¢ — Plea of — Not raised before the trial Court — Held, the plea

cannot be overlooked since it goes to the root of the competency of
the Court— trial is vitiated. (Para 12)

Facts:- [t was alleged that on the relevant evening the informant

a 8irl along with her friend were proceeding from the side of road. The accused

intercepted both of them, caught hold their hands and asked them to

accompany him in the nearby field. The informant and her friend got

frightened and on return to their house narrated the incident to her parents.

On the following day, she went to concerned Police Station, lodged report

regarding the incident. The offence was registered u/s Section 3[1][xi] of SC

€ ST Act and u/Ss 354 and 509 of IPC. Observing the different versions by the

victim girls and in the absence of independent corroboration the case of
prosecution was held doubtful ad the accused was acquitted.

Law of relief:- If the plea of non-compliance of mandatory
f  procedure goes to the root of the competency of the Court not raising
it first time before the trial Court is not fatal.

Held:- Contextually, 1 have gone through the evidence of

P.W.2 Krishna. Pertinent to note that P.W.2 - Krishna no where stated

g that at the time of occurrence he has seen accused on the spot. On the
other hand, he stated that he has only seen two girls on the spot.
Therefore, the version as narrated by the victim and her friend does
not lend support from the evidence of P.W.2 Krishna, who was
allegedly present at the time of occurrence. It is quite unnatural that
despite presence of P.W.2 Krishna, girls choses to remain silent
instead of asking for help. Besides that, it has come on record that
though the place of occurrence was surrounded by residential houses,
none of them was examined. Both the victim girls have stated
different version. Since informant stated that she has not raised alarm,
whilst her friend (PW 3), differently stated that she raised shouts like
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'dhawa, dhawa'. Notably, both victims have stated in one voice that the
accused came and caught hold of their hands. It is difficult to
understand how simultaneously, the accused can caught hold hands
of both the girls. The story as has been narrated by the victim girls
appear to be improbable. (Para-7)

It is the case of prosecution that soon after the occurrence, the
informant has disclosed the incident to their tenant lady Roshni
(P.W.4), who in turn conveyed the things to informants' mother. The
prosecution has examined Roshni, however, her evidence is of
hearsay nature. It reveals that P.W. 5- Meghraj, who is uncle of the
informant took her on the following day to the police station, which
resulted into lodging FIR. Meghraj stated that there are number of
cases against the accused and he possess criminal background. In
legal parlance, such a statement is inadmissible. In view of Section 54
of the Indian Evidence Act, 1872, in Criminal proceedings, the fact
that the accused person has a bad character is irrelevant, unless
evidence has been given that he has a good character. However, the
statement of P.W.5 - Meghraj conveys that there is possibility of he
having grudge against the accused. (Para-8)

Though the incident occurred on 10.12.2003 at around 7 p.m.,
FIR was lodged on the following day around 12 noon. The delay in
lodging FIR is not explained to the satisfaction. There is inherent
presumption of innocance in favour of the accused in criminal law.
The burden is always on the prosecution to prove and establish the
charges with requisite standard of proof. The evidence of victim girls ¢
does not inspire confidence. There is no independent corroboration,
though the incident occurred in residential area in the evening.
Taking the stock of all these circumstances, it is not safe to hold that
the prosecution has established the charge beyond reasonable doubt.
Therefore, the impugned judgment of finding of guilt would not &
sustain in the eyes of law. (Para-9)

The learned defence counsel has raised a preliminary objection
of lack of jurisdiction by referring to Rules 3 and 7 of the Rules. He
submits that the procedure set out in the said Rules read with Section h
475 of the Criminal Procedure Code has not been followed before
passing committal order. According to him, Rules being mandatory,
non compliance thereof vitiates the trial. In this regard, he relied on
the reported case of Kanwardeepsingh Harbansingh Bedi .vrs. State
of Maharashtra 2010 Cri.L.]. 315. In said case, similar situation came
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for scrutiny before the Division Bench of this Court. The accused
therein, a Naval officer was charged for committing murder. The then
learned Metropolitan Magistrate has not followed the mandatory
procedure, and therefore, it was held that the trial vitiates. On the
same line, the appellant relied on reported cases of Dilawar
Singh .vrs. State of H.P. 2002 Cri.L.]. 531 and judgment of Kerala
b High Court dated 01.03.20107, in Criminal reference No.3 of 2005
(Criminal Reference by .vrs. State of Kerala). Having regard to the
enunciation of law to this effect, it is evident that the ordinary
criminal court would have no jurisdiction to take cognizance of the
case and to try the accused in a matter where the procedure
prescribed by the Rules has not been complied with. (Para-11)

Apparently in case at hand, the accused was serving in
Military, as well as the mandatory procedure was not followed. True
this point of jurisdiction was not raised before the learned trial Court
in the form and manner that has been raised before this Court, but, it
cannot be overlooked since it goes to the root of the competency of
the Court. Apparently, the said mandatory procedure was not
followed, therefore, the trial would vitiate. (Para-12)

Counsel:-  For Appellant(s): Mr. A.A. Dhawas, Adv.
For Respondent(s): Mr. A.D. Sonak, Adv.
Cases Referred:-
1. Kanwardeepsingh Harbansingh Bedi .vrs. State of Maharashtra 2010
Cri.L.]. 315,(Para-11)
t 2. Dilawar Singh .vrs. State of H.P. 2002 Cri.L.]. 531,(Para-11)

JUDGMENT

VINAY JOSHI, ].: - The appellant/accused was convicted in Special
Criminal Case No. 16/2004, by the 2nd Adhoc Assistant Sessions
Judge, Bhandara, for the offence punishable under Section 3[1][xi] of
the Scheduled Castes and Scheduled Tribes (Prevention of Atrocities)
Act, 1989 (hereinafter referred to as "the Atrocities Act' for short),
Sections 354 and 509 of the Indian Penal Code. The learned Trial
nh Court though held the accused guilty under Section 3[1][xi] of the
Atrocities Act, and Section 354 of the Indian Penal Code, however has
passed common sentence to suffer simple imprisonment for 6 months
and to pay fine of Rs. 500/- for both the offences. Besides that, the
accused was sentenced to undergo simple imprisonment for 6 months
and to pay fine of Rs. 500/- for the offence punishable under Section
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509 of the Indian Penal Code. The appellant has questioned the
legality and sustainability of the impugned judgment of conviction on
facts as well as on law.

2. The learned Counsel for the appellant urged that there is no
adequate evidence to establish the guilt of accused. He would submit
that the prosecution has not proved the caste certificate of the victim,
so as to attract the provisions of the Atrocities Act. It is contended that
there is no independent corroboration to the version of victim girls.
Lastly, he would submit that since the accused was serving in
Military, due to non compliance of mandatory procedure, as laid
down under Section 475 of the Criminal Procedure Code, the trial
vitiates.

3. The learned A.P.P. for respondent State has supported the
reasoning and finding recorded by the learned Trial Court.

4. The facts of the case in brief are as follows. d

On 10.12.2003, around 7.30 to 8 p.m. the informant girl along
with her friend were proceeding from the side of road in village
Lakhni. The accused intercepted both of them, caught hold their
hands and asked them to accompany him in the nearby field. The
informant and her friend got frightened and on return to their house e
narrated the incident to her parents. On the following day, she went
to concerned Lakhni Police Station, lodged report regarding the
incident. Since the offence was registered under the provisions of
Atrocities Act, the competent police officer carried investigation and
filed final report.

5. The accused was put on trial before the Special Court,
constituted under Section 14 of the Atrocities Act. Since the accused
denied the guilt, the prosecution has examined in all 8 witnesses to
bring home the guilt of accused. The entire thrust of the prosecution g
was on the evidence of P.W.1 Informant (Exh.17) and P.W.3
Informants friend (Exh.20). Besides that some other witnesses were
examined which are in the form of corroborative evidence to the
evidence of P.W.1 Informant. It has come in the informant's evidence,
that she belongs to "Mahar" community. On the date of occurrence, at
around 7 to 7.45 p.m., she along with friend went to nearby open
space of her house so as to answer natures' call. While both were
returning to home, the accused arrived, caught hold hands of both of
them and asked to accompany him in the field. She deposed that
some villagers were passing from the side of the road, and therefore,
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accused ran away. Precisely similar was the evidence of P.W.3
informant's friend.

6. The defence has strongly criticized the prosecution case on
the face that despite availability of independent witnesses, they were
not examined. Infact it depends upon the facts and circumstances of
each case, whether independent corroboration is required. Rather it is
a rule of prudence, that if the evidence of victim girl does not inspire
confidence, then the Court may seek for corroboration. It has come in
the cross examination that there are certain houses near the place of
occurrence. P.W.3 informant's friend also admitted that near the place
¢ of occurrence, there is house of one Shankar Ghaturkar and some
other villagers. It is the case of prosecution that at the time of
occurrence, PW.2 - Krishna came on bicycle on the spot, and
therefore, the accused fled. Informant admits that at the time of
alleged incident, she did not raised shouts, nor asked for help. She

d  admits that she has not disclosed the incident to P.W.2- Krishna
Sakhare, who was passing from the side of the road.

7. Contextually, I have gone through the evidence of P.W.2
Krishna. Pertinent to note that P.W.2 - Krishna no where stated that at
the time of occurrence he has seen accused on the spot. On the other
¢ hand, he stated that he has only seen two girls on the spot. Therefore,
the version as narrated by the victim and her friend does not lend
support from the evidence of P.W.2 Krishna, who was allegedly
present at the time of occurrence. It is quite unnatural that despite
¢ presence of P.W.2 Krishna, girls choses to remain silent instead of
asking for help. Besides that, it has come on record that though the
place of occurrence was surrounded by residential houses, none of
them was examined. Both the victim girls have stated different
version. Since informant stated that she has not raised alarm, whilst
g her friend (PW 3), differently stated that she raised shouts like 'dhawa,
dhawa'. Notably, both victims have stated in one voice that the
accused came and caught hold of their hands. It is difficult to
understand how simultaneously, the accused can caught hold hands
of both the girls. The story as has been narrated by the victim girls
appear to be improbable.

8. It is the case of prosecution that soon after the occurrence,
the informant has disclosed the incident to their tenant lady Roshni
(P.W.4), who in turn conveyed the things to informants' mother. The
prosecution has examined Roshni, however, her evidence is of
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hearsay nature. It reveals that P.W. 5- Meghraj, who is uncle of the
informant took her on the following day to the police station, which
resulted into lodging FIR. Meghraj stated that there are number of
cases against the accused and he possess criminal background. In
legal parlance, such a statement is inadmissible. In view of Section 54
of the Indian Evidence Act, 1872, in Criminal proceedings, the fact
that the accused person has a bad character is irrelevant, unless b
evidence has been given that he has a good character. However, the
statement of P.W.5 - Meghraj conveys that there is possibility of he
having grudge against the accused.

9. Though the incident occurred on 10.12.2003 at around 7
p.m., FIR was lodged on the following day around 12 noon. The delay
in lodging FIR is not explained to the satisfaction. There is inherent
presumption of innocance in favour of the accused in criminal law.
The burden is always on the prosecution to prove and establish the
charges with requisite standard of proof. The evidence of victim girls
does not inspire confidence. There is no independent corroboration,
though the incident occurred in residential area in the evening.
Taking the stock of all these circumstances, it is not safe to hold that
the prosecution has established the charge beyond reasonable doubt.
Therefore, the impugned judgment of finding of guilt would not e
sustain in the eyes of law.

10. It takes me to another vital aspect of the matter.
Admittedly the accused was serving in Military. The learned counsel
for appellant/accused argued that the learned Magistrate has not ¢
followed the mandate of Section 475 of the Criminal Procedure Code,
before committal of the case. According to him, unless this provision
read with Rules 3 to 7 as provided in Chapte-VI,paragraph no.87
dealing with the Rules for Trial of Persons subject to Military, Naval
or Air Force law contained in Criminal Manual are followed, the €
Court does not possess jurisdiction.

11. The learned defence counsel has raised a preliminary
objection of lack of jurisdiction by referring to Rules 3 and 7 of the
Rules. He submits that the procedure set out in the said Rules read h
with Section 475 of the Criminal Procedure Code has not been
followed before passing committal order. According to him, Rules
being mandatory, non compliance thereof vitiates the trial. In this
regard, he relied on the reported case of Kanwardeepsingh
Harbansingh Bedi .vrs. State of Maharashtra 2010 Cri.L.J. 315. In said
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case, similar situation came for scrutiny before the Division Bench of
this Court. The accused therein, a Naval officer was charged for
committing murder. The then learned Metropolitan Magistrate has
not followed the mandatory procedure, and therefore, it was held that
the trial vitiates. On the same line, the appellant relied on reported
cases of Dilawar Singh .vrs. State of H.P. 2002 Cri.L.]. 531 and
b judgment of Kerala High Court dated 01.03.20107, in Criminal
reference No.3 of 2005 (Criminal Reference by .vrs. State of Kerala).
Having regard to the enunciation of law to this effect, it is evident that
the ordinary criminal court would have no jurisdiction to take
cognizance of the case and to try the accused in a matter where the
procedure prescribed by the Rules has not been complied with.

12. Apparently in case at hand, the accused was serving in

Military, as well as the mandatory procedure was not followed. True

this point of jurisdiction was not raised before the learned trial Court

d in the form and manner that has been raised before this Court, but, it

cannot be overlooked since it goes to the root of the competency of

the Court. Apparently, the said mandatory procedure was not
followed, therefore, the trial would vitiate.

13. The consequence of such situation poses a question, as to
e whether the case is to be remanded for retrial or it is to be outrightly
quashed. The incident took place on 10.12.2003, whilst the learned
trial Court recorded conviction on 28.02.2005. For last 13 years the
accused was living under the shadow of conviction. By any means,
there was no fault on the part of the accused since the procedural
mandate was not followed by the trial Court. Considering the nature
of accusation and particularly, long passage of time, it is not advisable
to remit the matter back to the trial Court for retrial.

14. To sum up the discussion, on facts the prosecution failed to
g establish the leveled charges as required under Criminal law.
Moreover the entire trial vitiates for non compliance of mandatory
procedure as detailed above. Therefore, the impugned order of
conviction would not sustain. In the circumstances, the appeal stands
allowed and following order is passed.

ORDER
1. Criminal Appeal is allowed.

2. The judgment and order dated 28.02.2005, delivered by the
2nd Adhoc Assistant Sessions Judge, Bhandara in Special Criminal
Case No0.16/2004 is hereby quashed and set aside.
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3. The appellant/accused stands acquitted of the offences
punishable under Section 3[1][xi] of the Scheduled Caste and
Scheduled Tribes (Prevention of Atrocities) Act, 1989 and also under
Sections 354 and 509 of the Indian Penal Code.

4. Bail bond furnished by the appellant/accused stands
cancelled.

b
5. Muddemal property be dealt accordingly, after appeal
period is over.
Result:- Criminal Appeal allowed.
C
ABC 2019 (I) 382 BOM
ACQUITTAL & BAIL CASES
HIGH COURT OF BOMBAY
(Sadhana S. Jadhav, J.) d

Criminal Appeal No. 143 of 2006
With
Criminal Appeal No. 111 Of 2006
Decided on 14 February, 2019

DR. NISHIKANT BHASKARRAO KULKARNI & ORS. - Appellant(s). e

Versus
STATE OF MAHARASHTRA - Respondent(s).

Law Covered:- (A) Prevention of Corruption Act, 1988 —
Section 13 (1)(d) r/w. 13 (2) & 5(1) (d) r/w 5(2) — Code of Criminal
Procedure, 1973 — Section 197 — Sanction for prosecution of public
servant — Draft sanction sent by ACB for approval — Held, there
was no application of mind— the prosecution has failed to prove
valid sanction from the sanctioning authority —Non-examination of
shadow panch — Acquittal. (Para 15)

(B) Prevention of Corruption Act, 1988 — Section 13 (1)(d) 1/
w. 13 (2) — Code of Criminal Procedure, 1973 — Section 197 —
Prosecution of Medical officer — Sanction for — Resolution by
Municipal Council for prosecution — the sanctioning authority
upheld the resolution & granted sanction — No material on record to
indicate that there was a proper application of mind — Held, the
same was treated as an idle formality — The sanctioning authority
had acted upon the resolution passed by Municipal Council —
sanction vitiated. (Para 13)
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