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is no doubt fatal to the proceedings before the appellate Court, and if
it was not for that fatal defect I do not think that the learned Judge
would have set aside the order of acquittal. In the present case there
is no fatal defect whatever in the proceedings before the appellate
Court which passed the order of acquittal and therefore I hold that
there is no sufficient ground for interference by this Court in
revision with the order of acquittal passed by the appellate Court.
The application is dismissed." b

68. In such circumstances, with the judgment and order of
conviction being quashed and set aside and the accused being
acquitted of all the charges, the order of compensation would also get
extinguished. At the same time, it is always open for the prosecutrix
to initiate appropriate legal proceedings before the appropriate court
in accordance with law, seeking maintenance for the illegitimate child
born in the physical relationship of the victim with the accused.

69. As the conviction appeal of the accused was allowed,
consequently the appeal filed by the State for enhancement of the 4
sentence would fail and is hereby dismissed.

Result :- Appeal of the accused allowed, consequently the
appeal filed by the State for enhancement of the sentence dismissed.
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Law Covered :- (A) Indian Penal Code, 1860 — Sections 294 ©
(b) & 506(1) — Gujarat Police Act — Sections 56(b) & 135(1) — Order
of externment — Delay in — Statement of secret witnesses —
available regarding the activities of the petitioner even prior to the
last case registered against him —Held, if at all the activities of the
petitioner was such that he is required to be externed, prompt action h
should have been initiated— no nexus between the activities of the
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petitioner and the order of externment passed— Order of externment
set aside. (Para 4)

(B) Gujarat Police Act — Section 56 — Order of Exterment —
Delay in — Effect of — If the activities of the petitioner could be
controlled only by passing an order of externment— prompt action
should be initiated by the authority— delay in passing the order itself is
fatal to the purpose for which the order of externment is passed. (Para 4)

(C) Gujarat Police Act — Section 56 — Order of Exterment —

Issuance of show cause notice — purpose of — is to give an

opportunity to the proposed externee to lead evidence in his defence

— If his defence is not to be considered, there is no question of even

¢ issuing of show cause notice & an order of externment could have
been passed straightaway. (Para 4)

Held :- Considering the arguments advanced, it is clear that
if at all the activities of the petitioner was such that he is required to
be externed, prompt action should have been initiated. The
statements of ten secret witnesses are looked into, it is clear that they
say about the activities of the petitioner even prior to the last case
registered against the petitioner, which is of the month, October, 2017.
If the authority was having the statement of ten witnesses projecting
about the activities of the petitioner recorded subsequent to the last
case, but saying about the activities of the externee even prior to
registration of last offence, notice of externment has come to be issued
only on 13.01.2018, and therefore, it appears that there is no nexus
between the activities of the petitioner and the order of externment
passed, that too, on 05.06.2018. If the activities of the petitioner could
be controlled only by passing an order of externment, prompt action
should have been initiated by the authority, and therefore, delay in
passing the order itself is fatal to the purpose for which the order of
externment is passed. Since, this petition can be allowed only on the
ground of delay in initiating the proceedings as also delay in passing
the order of externment, from the date of last registration of the case
against the petitioner, I need not consider other arguments advanced
by the learned advocate for the petitioner. However, even on the
ground of non application of mind, while passing the order of
externment, which is even without considering the defence raised by
the petitioner is also fatal. The whole purpose for issuance of show
cause notice is to give an opportunity to the proposed externee to lead
evidence in his defence. If his defence is not to be considered, there is
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no question of even issuing of show cause notice and an order of
externment could have been passed straightaway. Hence, the present
petition is allowed. The order of externment dated 05.06.2018 and
order passed in Appeal even modifying the order of externment is
also hereby quashed and set aside. Rule is made absolute. (Para-4)

Counsel :-  For Applicant(s): Mr. Sumit B Sikarwar, Mr. Vijay
U Goswami, Aduvs. b
For Respondent(s): ~ Mr Dharmesh Devnani, Adv.
JUDGMENT

UMESH A. TRIVEDI, ].: - 1. By way of this petition the
petitioner - externee challenges order dated 05.06.2018 passed by the
externing authority - respondent no.3 herein externing the petitioner
from Ahmedabad (Rural), Kheda, Mehsana and Gandhinagar for the
objectionable activities carried on by the petitioner as also the order
passed by the appellate authority dated 04.02.2019 whereby the
externment order is modified to the extent that the contiguous 4
districts from where the petitioner was externed that part of the
externment order is quashed by the appellate authority. However, the
order of externment is sustained by the appellate authority so far as it
relates to Ahmedabad District, including the city area.

2. Shri Pawan Barot, learned advocate for Shri Sumit Sikarwar,
learned advocate for the petitioner argued that the order passed by the
externing authority suffers from non application of mind on the
ground that two offences registered at Khadia Police Station has been
narrated not only in the show cause notice but in the impugned order
too. However, the case registered at Serial No.1 (page no.45) registered
at Khadia Police Station is for the offence punishable under Sections
294(b) and 506(1) of the Indian Penal Code as also under Section 135(1)
of the Gujarat Police Act. According to Shri Pawan Barot, learned
advocate for the petitioner, the said case does not fall within any of the
Chapters XII, XVI and XVII of the Indian Penal Code as enumerated in
Section 56(b) of the Gujarat Police Act, and therefore, the externing 8
authority could not have considered that offence for arriving at a
subjective satisfaction to extern the petitioner and if he has considered
it, that reflects total non application of mind as he was not alive to the
fact that the said case does not fall within Chapters XII, XVI and XVII of
the Indian Penal Code, and therefore, he could not have considered
that case at all for passing an order of externment.
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2.1 Shri Pawan Barot, learned advocate for the petitioner
further argued that though the petitioner had examined nine
witnesses in defence of him, the externing authority did not refer the
defence case put forth by the petitioner and apart from that even did
not name any of the nine witnesses in the order, and therefore,
pursuant to the show cause notice, as contended by the learned
advocate for the petitioner, the defence put forth is not at all
considered, which suggest that the order of externment is passed
without considering the defence of the petitioner. The authority could
have referred the defence and rejected it but that is also not done. It is
further argued that the objectionable activities of the petitioner is not
so serious based only on one case, which is falling within the
¢ definition of Section 56(b) of the Gujarat Police Act, no prudent

person would have acted upon such single solitary offence, may be
alongwith the statement of ten secret witnesses and pass an order of
externment curtailing the liberty of a citizen. If the only case, which
could have been considered registered against the petitioner
d alongwith the statement of secret witnesses, which is recorded, nearly
about two months after the last offence, a show cause notice has come
to be issued. Not only that, even the order of externmnet is also
passed nearly about five months thereafter, and therefore, the day on
which the order is passed by the externing authority, there were no
proximate reasons for externing the petitioner, and if at all it were
e there, there is delay in passing the order of externment.

22 On this broad arguments, Shri Pawan Barot, learned
advocate for the petitioner requests this Court to quash and set aside
the order of externment as also the appellate order confirming the
same as it suffers from vice of delay in passing the order as also the
order suffers from non application of mind and if the appellate
authority is satisfied for quashing the order of externment in part so
far as it relates to contiguous district on the ground that there is no
material on the basis of which it could have been passed, the whole
order of externment suffers from non application of mind.

3. Shri Dharmesh Devnani, learned Additional Public
Prosecutor, contended that in view of Section 56(b) of the Gujarat
Police Act, even one offence and ten statement of secret witnesses are
sufficient to initiate the proceedings against the petitioner. He has
contended that even taking out one case where it does not fall within
Chapters XII, XVI and XVII of Indian Penal Code it is of no damage to
the action, as one case, which was very proximate in point of time
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alongwith statement of secret witnesses has been considered to
contend that there is no delay even in passing an order, as from
28.01.2018 to 09.04.2018 the case was heard, and therefore, he ?
contends that there is no delay in passing an order of externment. So
far the contention of the petitioner that the defence of the externee is
not considered, the learned Additional Public Prosecutor contended
that the very fact that the representations made on those adjourned
dates in between 28.01.2018 to 09.04.2018 may be construed as P
consideration of the defence of the externee, and therefore, he has
requested not to interfere with the order of externment as also the
order passed in Appeal confirming the externment order in part.

4. Considering the arguments advanced, it is clear that if at all
the activities of the petitioner was such that he is required to be
externed, prompt action should have been initiated. The statements of
ten secret witnesses are looked into, it is clear that they say about the
activities of the petitioner even prior to the last case registered against
the petitioner, which is of the month, October, 2017. If the authority
was having the statement of ten witnesses projecting about the
activities of the petitioner recorded subsequent to the last case, but
saying about the activities of the externee even prior to registration of
last offence, notice of externment has come to be issued only on
13.01.2018, and therefore, it appears that there is no nexus between
the activities of the petitioner and the order of externment passed,
that too, on 05.06.2018. If the activities of the petitioner could be
controlled only by passing an order of externment, prompt action
should have been initiated by the authority, and therefore, delay in
passing the order itself is fatal to the purpose for which the order of
externment is passed. Since, this petition can be allowed only on the
ground of delay in initiating the proceedings as also delay in passing
the order of externment, from the date of last registration of the case
against the petitioner, I need not consider other arguments advanced
by the learned advocate for the petitioner. However, even on the
ground of non application of mind, while passing the order of
externment, which is even without considering the defence raised by
the petitioner is also fatal. The whole purpose for issuance of show
cause notice is to give an opportunity to the proposed externee to lead
evidence in his defence. If his defence is not to be considered, there is
no question of even issuing of show cause notice and an order of
externment could have been passed straightaway. Hence, the present
petition is allowed. The order of externment dated 05.06.2018 and
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order passed in Appeal even modifying the order of externment is
also hereby quashed and set aside. Rule is made absolute.

Direct service is permitted.

Result :- Order of externment quashed and set aside.
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STATE OF GUJARAT & ANR. - Respondent(s).

d Law Covered :- (A) Indian Penal Code, 1860 — Sections 379
& 114 — Complaint under — Code of Criminal Procedure, 1973 —
Section 482 — Quashing of complaint — Petitioner nos.3 and 4 are
residents of Kerala and they had come during vacation — Held,
wrongly roped in — No specific role alleged against Petitioner no. 1 —
Strained relation between her & the complainant-husband — Held, due

e to strain relations, she has been roped — Complaint quashed. (Para 15)

(B) Code of Criminal Procedure, 1973 — Section 482 —
Inherent power of the Court — Exercising of — Held, it is necessary
to consider as to whether the allegations in the complaint prima facie
make out a case or not —the Court is not to scrutinise the allegations
for the purpose of deciding whether such allegations are likely to be
upheld in trial. (Para 10)

(O) Judicial Administration — Code of Criminal Procedure,
1973 — Section 482 — Inherent power of the Court — Administration
of real & substantial justice — Held, these powers are meant to do
real & substantial justice— or to prevent abuse of the process of the
court. (Para 10)

(D) Code of Criminal Procedure, 1973 — Section 482 — Inherent

power of the Court — Exercising of —Held, extraordinary power

n Should be exercised sparingly & with great care and caution — The

High Court would be justified in exercising the said power when it is
imperative to exercise the same in order to prevent injustice. (Para 10)
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