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HIREN @ PINTOO SHANTILAL RAJGOR - Appellant(s).
Versus
STATE OF GUJARAT - Respondent(s). .

Law Covered :- Indian Penal Code, 1860 — Section 307 &
325 — Conviction under — Some quarrel between complainant & some
unknown persons — Intervention by victim —Alleged blow of wooden
log & under the heat of passion — Spur of moment — no intention to
commit murder — Assault was as a result of normal human reaction d
while heated exchanges — Conviction u/s 307 set aside — Conviction
u/s 325 maintained but sentence reduced. (Para 10 & 12)

Facts :- During the relevant evening while the complainant had
some quarrel with some unknown persons, at that time, victim intervened in
the said quarrel and during the course of his intervention, it is alleged that
the present appellant accused gave him one blow of wooden log and that was
under the heat of passion. Ultimately, the complaint came to be lodged
against the accused persons for the offences u/ss 307, 325, 504, 506(2) and
114 of IPC and section 135 of the G.P.Act. The appellant accused was
convicted and sentenced by the trial Court. The hon’ble Gujarat High Court
quashed and set aside the conviction so far as it relates to section 307 of IPC
however, it was confirmed so far as it relates to section 325 of IPC. The
sentence was reduced.

Held :- This Court has gone through the record and
proceedings and the evidence of the material witnesses as well as the ¢
evidence of the Medical Officer. As per the prosecution version, on
07.08.2014 during evening hours while the complainant had some
quarrel with some unknown persons, at that time, victim Mitesh
intervened in the said quarrel and during the course of his
intervention, it is alleged that the present appellant accused gave him
one blow of wooden log and that was under the heat of passion. This
Court has evaluated the evidence of the complainant, victim and one
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another eye witness to the incident and almost, their evidence is
consistent with one another. Indisputably, the incident in question
has occurred on the spur of moment while victim Mitesh tried to
intervene and tried to become mediator in solving the dispute
between unknown persons as well as his friend Bharat. In that view
of the matter, looking to the entirety of the evidence on record, there
appears no intention on the part of the appellant accused to commit
the murder of the victim and assault was as a result of normal human
reaction while heated exchanges were going on between Bharat and
unknown persons and at the relevant point of time, the present
appellant inflicted blow and therefore, his conviction so recorded by
learned trial court convicting him under section 307 of IPC deserves
to be quashed and set aside. (Para-10)

So far as appropriate punishment aspect is concerned, as
argued by Mr.Saiyed, learned advocate for the appellant accused that
the appellant accused is also belonging to the lower strata of the
society and that he is maintaining his livelihood by running larri of
Puri Shak and at the same time, the presence of the victim was there
for benevolent purpose of solving the dispute who ultimately had
become the victim of the incident and he had to suffer. Under the
circumstances, keeping in mind the factual scenario and to strike the
balance, this Court deems it appropriate to reduce the sentence from
three years to one year on condition to enhance fine from Rs.2000/ - to
Rs.1,25,000/ -. (Para-12)

Counsel :-  For Appellant(s): Myr. IH Saiyed, Mr. Aftabhusen
Ansari, Advs.

For Respondent(s):  Ms. HB Punani,
JUDGMENT

R.P.DHOLARIA, ].: - 1. The present appeal is preferred by the
appellant - original accused against the judgment and order dated
13.12.2018 passed by learned 4th Additional Sessions Judge, Bhuj -
Kachchh in Sessions Case No.13 of 2015 whereby the appellant
accused has been convicted and sentenced to undergo rigorous
imprisonment for three years and to pay fine of Rs.2000/-, in default,
to undergo further three months simple imprisonment for the offence
under section 325 of Indian Penal Code, the appellant is also
h convicted and sentenced to undergo rigorous imprisonment for seven

years and to pay fine of Rs.5000/-, in default, to undergo further six
months simple imprisonment for the offence under section 307 of
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Indian Penal Code. Both the sentences were ordered to run
concurrently. The appellant accused was also directed to pay
Rs.50,000/ - towards compensation to victim - Mitesh Damjibhai Ahir.

2. The broad facts of the present case are that on 07.08.2014
during evening hours while the complainant had some quarrel with
some unknown persons, at that time, victim Mitesh intervened in the
said quarrel and during the course of his intervention, it is alleged |
that the present appellant accused gave him one blow of wooden log
and that was under the heat of passion. Ultimately, the complaint
came to be lodged against the accused persons for the offences under
sections 307, 325, 504, 506(2) and 114 of Indian Penal Code and section
135 of the G.P.Act.

3. In pursuance of the complaint, the Investigating Officer
carried out the investigation and filed the chargesheet against the
accused. The charge was framed against the accused. The accused
pleaded not guilty to the charge and claimed to be tried.

3.1 In order to bring home the guilt, the prosecution has d
examined witnesses and also produced documentary evidences.

3.2 At the end of the trial, after recording the statements of the
accused under section 313 of the Criminal Procedure Code, 1973 and
hearing the arguments on behalf of the prosecution and the defence,
learned trial Court delivered the judgment and order, as stated above.

4. Being aggrieved by the same, the appellant has preferred
the aforesaid Criminal Appeal before this Court.

5. By way of preferring the present appeal, the appellant -
original accused has mainly contended that learned trial Court has
failed to appreciate the evidence on record and wrongly recorded the f
order of conviction. It is further contended that learned trial Judge has
not appreciated the evidence on record in its proper perspective and
in fact, there was no appreciation of evidence so far and hence, the
impugned judgment and order of conviction is required to be
reversed, as such. g

6. Today, during the course of hearing, learned advocates for
the parties pointed out the previous order passed by this Court and at
the request of learned advocates for the parties, the appeal is taken up
for final hearing today.

7. Mr. LH. Saiyed, learned advocate assisted by Mr.Aftab
Ansari, learned advocate for the appellant - original accused has
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taken this Court through the entire judgment and record and argued
that the incident in question had occurred on the spur of moment and
the victim was intervener while there was altercation between the
complainant and the accused. He submitted that by no stretch of
imagination, it can be culled out that there was intention on the part
of the appellant accused to murder the victim. He submitted that even
otherwise also, one blow of wooden log was inflicted upon the victim
and therefore, his conviction so recorded under section 307 of IPC
would not be sustainable. He submitted that though he had very
good arguable case, since the accused has undergone the sentence of 7
and a half months and the manner in which the incident occurred so
far as the conviction recorded under section 307 is concerned, he
contended that the said conviction is not sustainable and taking into
consideration the age of the victim as well as the age of the accused
and that his social and economic condition, Mr.Saiyed prays for
reduction of sentence for the conviction under section 325 of the
Indian Penal Code.

8. On the other hand, Ms.Punani, learned Additional Public
Prosecutor submitted that the victim as well as other two eye
witnesses have consistently deposed regarding the role played by the
appellant accused and guilt on the part of the accused is clearly
established and the victim appears to have lost one eye-sight and
therefore, no leniency can be shown in reduction of the sentence. She
further contended that the learned trial Court has rightly convicted
the appellant accused under section 307 of the Indian Penal Code.

9. This Court has heard Mr.I.H.Saiyed, learned advocate for
Mr.Aftab Ansari, learned advocate for the appellant accused and
f  Ms.Punani, learned Additional Public Prosecutor for the respondent State.

10. This Court has gone through the record and proceedings
and the evidence of the material witnesses as well as the evidence of
the Medical Officer. As per the prosecution version, on 07.08.2014
during evening hours while the complainant had some quarrel with

& some unknown persons, at that time, victim Mitesh intervened in the
said quarrel and during the course of his intervention, it is alleged
that the present appellant accused gave him one blow of wooden log
and that was under the heat of passion. This Court has evaluated the
evidence of the complainant, victim and one another eye witness to
the incident and almost, their evidence is consistent with one another.
Indisputably, the incident in question has occurred on the spur of
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moment while victim Mitesh tried to intervene and tried to become
mediator in solving the dispute between unknown persons as well as
his friend Bharat. In that view of the matter, looking to the entirety of
the evidence on record, there appears no intention on the part of the
appellant accused to commit the murder of the victim and assault was
as a result of normal human reaction while heated exchanges were
going on between Bharat and unknown persons and at the relevant
point of time, the present appellant inflicted blow and therefore, his
conviction so recorded by learned trial court convicting him under
section 307 of IPC deserves to be quashed and set aside.

11. So far as the conviction of the appellant accused under
section 325 of IPC is concerned, the medical evidence clearly indicates
that the victim was treated as indoor patient for about 15 days and he
also received fracture injury on his knee and that the victim also lost
one eye sight is not conclusively revealing from the record and
proceedings, but surely, he has received grievous injuries over his
head. In that view of the matter, learned trial Court has rightly found
the appellant accused guilty for the offence punishable under section
325 of IPC.

12. So far as appropriate punishment aspect is concerned, as
argued by Mr.Saiyed, learned advocate for the appellant accused that
the appellant accused is also belonging to the lower strata of the
society and that he is maintaining his livelihood by running larri of e
Puri Shak and at the same time, the presence of the victim was there
for benevolent purpose of solving the dispute who ultimately had
become the victim of the incident and he had to suffer. Under the
circumstances, keeping in mind the factual scenario and to strike the
balance, this Court deems it appropriate to reduce the sentence from f
three years to one year on condition to enhance fine from Rs.2000/ - to
Rs.1,25,000/-.

13. For the reasons recorded above, the appeal succeeds partly.
The impugned judgment and order dated 13.12.2018 passed by
learned 4th Additional Sessions Judge, Bhuj - Kachchh in Sessions £
Case No.13 of 2015 is quashed and set aside so far as it relates to
section 307 of IPC against the appellant accused. The impugned
judgment and order is confirmed so far as it relates to section 325 of
IPC and sentence is reduced from 3 years to 1 year while enhancing
the fine imposed upon them by learned trial Court from Rs.2000/- to
Rs.1,25,000/-. The appellant accused shall deposit the amount of fine
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within a period of two months from today before the learned trial
Court failing which the appellant shall undergone sentence of six
months. Upon making the payment of fine, Rs.1,00,000/- shall be
immediately disbursed to the victim - Mitesh by way of issuing
account payee cheque by learned trial Court after due verification and
proper identification. Remaining Rs.25,000/ - shall be credited to PLA
account as fine. The appellant accused is directed to surrender before
the jail authority to serve out the rest of the sentence. Bail bond, if
any, stands cancelled. Record & Proceedings, if any, be sent back to
the trial Court concerned forthwith.

14. In view of the above order, Criminal Misc. Application
No.3 of 2019 does not survive and stands disposed of accordingly.

Result :- Conviction u/s 307 set aside and conviction u/s 325
maintained but sentence reduced.
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¢  HITESHBHAI MAGANBHAI PARMAR - Appellant(s).
Versus
STATE OF GUJARAT - Respondent(s).

Law Covered :- Indian Penal Code, 1860 — Sections 304(I1)
& 324 — Conviction under — Unintended Assault — the appellant
was already under grave & sudden provocation against his own
father — Due to intervention of his uncle, the appellant-accused
made unintentional assault which resulted into the death of his uncle
-victim — Sentence reduced. (Para 5)

Facts:- As per the case of the prosecution the appellant was
quarreling with his parents and at that time his cousin brother- the
complainant intervened to stop the quarrel and therefore, the appellant
abused the complainant and ran behind him. At that time, complainant's
father intervened and the appellant gave single blow of knife to him who
ultimately died. Therefore, the complaint was lodged with the police. The
appellant-accused was convicted for the offence punishable under Sections
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