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within a period of two months from today before the learned trial
Court failing which the appellant shall undergone sentence of six
months. Upon making the payment of fine, Rs.1,00,000/- shall be
immediately disbursed to the victim - Mitesh by way of issuing
account payee cheque by learned trial Court after due verification and
proper identification. Remaining Rs.25,000/ - shall be credited to PLA
account as fine. The appellant accused is directed to surrender before
the jail authority to serve out the rest of the sentence. Bail bond, if
any, stands cancelled. Record & Proceedings, if any, be sent back to
the trial Court concerned forthwith.

14. In view of the above order, Criminal Misc. Application
No.3 of 2019 does not survive and stands disposed of accordingly.

Result :- Conviction u/s 307 set aside and conviction u/s 325
maintained but sentence reduced.
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Law Covered :- Indian Penal Code, 1860 — Sections 304(I1)
& 324 — Conviction under — Unintended Assault — the appellant
was already under grave & sudden provocation against his own
father — Due to intervention of his uncle, the appellant-accused
made unintentional assault which resulted into the death of his uncle
-victim — Sentence reduced. (Para 5)

Facts:- As per the case of the prosecution the appellant was
quarreling with his parents and at that time his cousin brother- the
complainant intervened to stop the quarrel and therefore, the appellant
abused the complainant and ran behind him. At that time, complainant's
father intervened and the appellant gave single blow of knife to him who
ultimately died. Therefore, the complaint was lodged with the police. The
appellant-accused was convicted for the offence punishable under Sections
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304(1I) and 324 of the IPC. The hon’ble Gujarat High Court modified the
sentence and reduced it from ten years to three years.

Held:- This Court has gone through the entire records and
proceedings. The manner of incident clearly indicates that the assault
was totally unintended and the appellant was already under grave
and sudden provocation against his own father and due to
intervention of his uncle, the appellant-accused made unintentional
assault which resulted into the death of his uncle-victim. In that view
of the matter, this Court deems it appropriate to reduce the sentence
from ten years to three years. (Para-5)

Counsel :-  For Appellant(s): Mr. Mrudul M Barot, Adv.
For Respondent(s):  Ms. Hansa Punani, Adv. c

Cases Referred:-

1. Subramani alias Jeeva alias Kullajeeva v/s. Station House Officer, Police
Station, Odiyansalai (2011) 14 SCC 454, (Para-3)

2. Alister Anthony Pareira v/s. State of Maharashtra, 2012 (1) G.L.H. 405, (Para-3)

JUDGMENT

R.P.DHOLARIA, ].: - 1. The present appeal has been filed by
the appellant- accused under Section 374 of the Criminal Procedure
Code, 1973, against the judgment and order dated 28.02.2019 passed
by learned Sessions Judge, Bhavnagar in Sessions Case No.40 of 2017,
whereby the appellant-accused was convicted for the offence
punishable under Sections 304(II) and 324 of the Indian Penal Code
(herein after referred to as IPC for short). By the impugned judgment,
under Section 304(II) of the IPC, the appellant was sentenced to
undergo rigorous imprisonment for a period of ten years and ordered
to pay Rs.5000/- fine and in default of payment of fine,
imprisonment for a period of three months was imposed and under
Section 324 of the IPC, the appellant was sentenced to undergo
rigorous imprisonment for a period of six months and ordered to pay
Rs.5,00/- fine and in default of payment of fine, imprisonment for a
period of seven days. g

2. The case of the prosecution in short is that on 15.12.2016, at
about 8:30 p.m., the appellant was quarreling with his parents and at
that time his cousin brother- the complainant intervened to stop the
quarrel and therefore, the appellant abused the complainant and ran
behind him. At that time, complainant's father intervened and the
appellant gave single blow of knife to the deceased Rupabhai
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Nanjibhai who ultimately died. Therefore, the complaint was lodged
with the police.

2.1 Investigation was carried out and charge sheet came to be
filed against the accused in the Court of learned Magistrate. As the case
was sessions triable the same was committed to the Court of Sessions.
Thereafter, charge came to be framed and explained to the accused, to

p Which the accused pleaded not guilty and claimed to be tried.

2.2 After filing of closing purshis by the prosecution, further
statement of accused person under Section 313 of the Code of Criminal
Procedure, 1973 was recorded. The accused has denied the case of the
prosecution and submitted that a false case is filed against him.

2.3 At the conclusion of trial and after appreciating the oral as
well as documentary evidence, the learned Judge vide impugned
judgment, convicted the appellant-accused. Being aggrieved by and
dissatisfied with the said judgment and order of conviction dated
28.02.2019 passed by learned Sessions Judge, Bhavnagar in Sessions
Case No.40 of 2017, the appellant-accused has preferred the present
appeal before this Court.

3. Learned advocate Mr. Mrudul Barot for the appellant
pointed out that in the aforesaid scenario, he is not claiming clean
acquittal but the manner in which the incident occurred and the

e assault was totally unintentional and while appellant's cousin
intervened in the quarrel between the appellant- accused and his
father, the innocent victim-his uncle ultimately succumbed to the
single blow which was unintended and his punishment for ten years
may be reduced. He has also placed reliance upon the decision

f rendered by the Hon'ble Supreme Court in case of Subramani alias
Jeeva alias Kullajeeva vu/s. Station House Officer, Police Station,
Odiyansalai reported in (2011) 14 SCC 454 wherein the Hon'ble
Supreme Court confirmed the sentence to the extent of 3 years for the
offence punishable under Section 304(Il) of the IPC and also the

g celebrated decision in case of Alister Anthony Pareira v/s. State of
Maharashtra reported in 2012 (1) G.L.H. 405 wherein the Hon'ble
Supreme Court approved the sentence of 3 years under the said
provision of law.

4. Learned APP Ms. Hansa Punani strongly opposed for
reduction of sentence and argued that the judgment and order
rendered by learned trial court is not such which calls for
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interference on the facts and the conviction of the accused should
not be interfered with.

5. This Court has gone through the entire records and
proceedings. The manner of incident clearly indicates that the assault
was totally unintended and the appellant was already under grave
and sudden provocation against his own father and due to
intervention of his uncle, the appellant-accused made unintentional |
assault which resulted into the death of his uncle-victim. In that view
of the matter, this Court deems it appropriate to reduce the sentence
from ten years to three years.

6. For the reasons recorded above, present Criminal Appeal
succeeds in part. The judgment and order of conviction dated ¢
28.02.2019 passed by learned Sessions Judge, Bhavnagar in Sessions
Case No.40 of 2017 recording conviction under Section-304(I) of the
IPC stands modified and his sentence is reduced from ten years to
three years while maintaining other directions as regards to sentence
and fine as well as default sentence as directed by learned trial court. d

Appeal stands disposed of in terms of above order.

R & P be sent back to the learned trial court, forthwith.

Result :- Sentence reduced.
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